Terms of Reference

THE BOARD OF DIRECTORS

Composition of the Board
The Board must be well-balanced in relation to:

•
•

Its number of executive, non-executive and independent directors;
The blend of knowledge, skills, objectivity, experience and commitment that the directors bring
to the Board.

The composition should be such that no individual or small group of individuals dominates the
board’s decision making process.

The Board is expected to determine its optimal size and composition for an effective execution of its
responsibilities.
Section 18(3) of the Banking Act 2004 requires that the board of Company incorporated in
Mauritius comprise at least 5 natural persons and 40 per cent independent directors.
A member of the board of a Company shall cease to be a member after having served on the
board for an aggregate period of six years.
This limit to the term of office will not be applicable to:

(i)

Executive Directors of Company; and

(ii)

Non-Executive Directors of branches and subsidiaries of foreign banks.

However, every three years, Company should submit for approval by the Bank, a Fit and
Proper Person Questionnaire with the documents as required in the Guideline on Fit and Proper
Person Criteria, in respect of those directors falling within paragraphs (i) and (ii) above.
Notwithstanding the term of office of six years, an outgoing director may, with the prior
approval of the Central Bank, be reappointed as director on the board after having observed a
cooling period of two years. However, the Central Bank may, where it deems it fit, approve the
reappointment of those directors who have not observed the cooling period.
The Chief Executive Officer (CEO) of a Company shall be a member of the board.

Qualifications of Directors
As per The Companies Act 2001, no person must be appointed or hold office as a director of the
Company if she/ he:

1. Is under 18 years of age;
2. Subject to Section 138(4) to (7) of The Companies Act 2001, is over 70 years of age;
3. Is an undischarged bankrupt;

4. Is, but for the repeal of Section 117 of the Companies Act 1984, be prohibited from being a
director or promoter of, or being concerned or taking part in the management of a company
within the meaning of that Act;

5. Is prohibited from being a director or promoter of or being concerned or taking part in the
management of a company under Section 337 or 338 of The Companies Act 2001, which are in
relation to persons prohibited from managing company and those disqualified as a director by
the Court, respectively;

6. Is not a natural person;
7. Has been adjudged to be of unsound mind; and
8. By virtue of the Constitution, does not comply with any qualifications for directors.

The Duties and Obligations of the Board
The Duties and Obligations of the Board are as per provided to laws and regulations of Mauritius (The
Companies Act 2001, The Code of Corporate Governance, Bank of Mauritius Guideline on Corporate
Governance and any other relevant laws and regulations).
The main duties and obligations are:

1. To ensure that they have time to diligently carry out their responsibilities and duties to the
Company;

2. To exercise the utmost good faith, honesty and integrity in all their dealings with or on behalf of
the Company and must act independently from any outside instruction;

3. In line with global best practice, not only exhibit the degree of skill and care as may be
reasonably expected from persons of their competence and experience (which is the traditional
legal formulation), but must also:

•

Exercise both the care and skill any reasonable person would be expected to show in
looking after their own affairs, as well as having regard to their actual knowledge and
experience when performing their duties as a director of the Company; and

•

Qualify themselves on a continuous basis with a sufficient (at least a general)
understanding of the Company’s business and the effect of the economy so as to
discharge their duties properly, including where necessary relying on expert advice;

4. To always act in the best interest of the Company;
5. To never permit a conflict of duties and interest and must disclose potential conflicts of interest
to the Board at the earliest possible opportunity;

6. To ensure to be informed about the financial, industrial, environmental and social milieu in
which the Company operated;

7. To be satisfied that they are in a position to take informed decisions;
8. To treat any confidential matters relating to the Company, learned in their capacity as a
director, as strictly confidential and not divulge them to anyone without the authority of the
Board;

9. To insist that the board papers and other material information regarding the Company are
provided on time to take informed decisions;

10. To ensure that procedures and systems are in place to act as checks and balances on the
information being received by the Board and ensure that the Company prepares annual
budgets and regularly updated forecasts against which the Company’s performance can be
monitored by the Board;

11. To ensure that a proper risk assessment of the Company’s current operations and proposed
projects under a variety or likely scenarios is undertaken regularly;

12. Be diligent in discharging their duties and obligations to the Company and regularly attend
meetings;

13. Be prepared and abled, when necessary, to express disagreement (constructive, dissent, not
disloyalty) with colleagues on the Board including the Chairperson and the Chief Executive
Officer;

14. To act with enterprise for and on behalf of the Company and always strive to increase
shareholder value while having regards to the interests of all relevant stakeholders; and

15. If in doubt in relation to an aspect of their duties, to seek advice from other board members
and if not satisfied with the advice, to obtain independent professional advice.

The Roles of the Board
The main role of the Board of Directors is to head, lead and control the Company effectively.
The Board links the Company and its shareholders. Moreover, it is the focal point of the Corporate
Governance system and is ultimately accountable and responsible for the performance and affairs of
the Company.
Below is a non-exhaustive list of roles of the Board:

1. To determine the Company’s purpose, strategy and values. The Board is responsible to set the
long-term goals, do the strategic planning and propose action plans;

2. To monitor and evaluate the implementation of strategies, policies, management performance
criteria and business plans. The Board must provide guidance and maintain effective control
over the Company, and monitor management in carrying out Board’s plans and strategies;
3. To exercise leadership, enterprise, intellectual honesty, integrity, objectivity and judgment in
directing the Company as to achieve sustainable prosperity for the Company;

4. To ensure that procedures and practices are in place to protect the Company’s assets and
reputation. Thus, the Board must regularly review processes and procedures to guarantee the
effectiveness of the Company’s internal control systems;

5. To consider the necessity and appropriateness of installing a mechanism by which breaches of
the principles of Corporate Governance could be reported;

6. To define levels of materiality, reserving specific powers for itself and delegating other related
matters with the necessary written authority to the management. These matters should be
monitored and evaluated by the Board on a regular basis. Such delegation by the board must
have due regard for the directors’ statutory and fiduciary responsibilities to the Company, while
taking into account strategic and operational effectiveness and efficiency;

7. To retain full and effective control over the Company and be responsible for the appointment
and monitoring of management in its implementation of the board’s approved plans and
strategies;

8. To question, scrutinize and monitor, in a pro-active manner the performance of management,
the board subcommittees and the individual directors;

9. To always remain responsible for the overall stewardship of the Company and must be ready to
question, scrutinize and monitor, in a proactive manner, management’s performance.

10. Identification of key risk areas and key performance indicators of the business enterprise to
enable the Company to generate economic profit and eventually to enhance shareholders’
value in the long-term. The interests of society at large must also be recognised;

11. To ensure that the Company’s policies and systems are effective enough to achieve a prudential
balance between the risks and potential returns to the shareholders;

12. To ensure that the Company’s operations are conducted prudently and within the
framework of laws and board policies and that any deviation is reported to an
appropriate level of management, or if necessary, to the board;

13. To ensure the integrity of the institution’s risk management practices and internal controls,
communication policy, director selection, orientation and evaluation;

14. To ensure that the necessary internal controls and management systems are put in place to
monitor effectively the operations and to ensure that the Company complies with all relevant
laws, regulations, codes of best business practice and policies;

15. Recording of the facts and assumptions on which the Board relies to conclude that the business
will or will not continue as a going-concern in the financial year ahead. If not, the Board must
record the steps it is taking;

16. To monitor and assess risks in order to achieve the continuous viability of the Company at all
times;

17. To set a policy in relation to the frequency, purpose, conduct and duration of the Board’s and
the Committees’ meetings;

18. To ensure that there are efficient and timely dissemination and briefings of information to the
Board Members before any meeting. This must also include an agreed procedure whereby the
Directors can obtain appropriate independent professional advice at the Company’s expense
when necessary;

19. To enable Non-Executive Directors get access to management without the presence of the
Executive Directors. This procedure must be agreed collectively by the board;

20. Regular identification, monitoring and reporting of the non-financial aspects relevant to the
Company’s business;

21. To ensure that it communicates with the shareholders and the relevant stakeholders (internal
and external) openly and promptly with substance prevailing over form. Proper means of
communication to be put in place so as to both communication with and to receive feedback
from the shareholders and other stakeholders;

22. To appoint a Chief Executive Officer and to satisfy itself of the integrity of the Chief Executive
Officer. Moreover, the Board must ensure that the succession is professionally planned in a
timely manner;

23. To appoint Company Secretary and in so doing satisfy itself that the appointee is fit and proper
and has the requisite attributes, experience and qualification to properly discharge his/ her
duties;

24. To balance between ‘CONFORMANCE’ and ‘PERFORMANCE’. Conformance is compliance with
the various laws, regulations and codes governing companies. Ensuring the performance
requires the development of a commensurate enterprise culture within the organisation so that
returns to shareholders are maximised while respecting the interests of other stakeholders; and

25. To contribute fully in developing and sustaining the enterprise culture. Thus, the board must be
constituted in a manner that provides a balance between enterprise and control.
The board shall also:-

•

ensure that management reports any deviations to the board;

•

ensure that the Company’s affairs are conducted by a competent senior management
team with a high degree of integrity and compliance with code of business practice;

•

approve the budget of the Company;

•

The board may delegate the day to day operations of the Company to management.
Where it delegates such power, the board shall have a formal charter which shall be
disclosed in the summary of the annual report of the Company showing such delegation
and the extent thereof;

•

There shall be a clear demarcation of responsibilities of the board and management in
the interest of an effective accountability regime. This approach will also set out the
basis for measuring the CEO’s effectiveness in achieving the corporate objectives
entrusted to him by the board. The board, together with the CEO, shall develop a
position description for the CEO, defining the limits to management’s responsibility; and

•

Management is responsible for creating an accountability framework for its staff but is
ultimately responsible to the board for the Company’s performance. It would be quite
appropriate and indeed preferable to seek the board’s approval of the said framework
respecting at least from the top level to the middle management level.

Powers Reserved to the Board
The Board of Directors has the power to delegate its powers except those specified in the Seventh
Schedule of The Companies Act 2001, namely:
Section 52
The power to issue shares
Section 56

The power to determine the amount of consideration for which the shares shall
be issued and to ensure that the consideration is fair and reasonable to the
Company and to the existing shareholders
The power to sign a certificate in relation to shares not paid for in cash, as
specified in the Section.

Section 57(3)
Section 61

The power to authorise distributions and to sign a certificate in relation to the
approved distribution

Section 64

The power to issue shares to any shareholder in lieu of dividends

Section 65

The power related to shareholder discounts

Section 69
The power of the Board in relation to the Company purchasing its own shares
Section 78

Power related to redemption of a share at the option of the Company

Section 81

Power in relation to the Company’s restrictions on giving financial
assistance

Section 188
Section 246

Board’s power to change the registered office of the Company
The power to approve an amalgamation, to sign the relevant certificate and to act
as per the Section’s requirements

Section 247

Power related to the short form amalgamation

The Chairperson
The Board must be subject to the firm and objective leadership of a Chairperson who brings out the
best in each director. She/ he must bring independence of mind and intellectual honesty to her/ his
role. The Bank of Mauritius’s Guideline on Corporate Governance provides that the Chairperson shall be
an independent non-executive director. The role of chairperson is for a pre-agreed period. Once expired
and if the Chairperson has been reelected to serve as a director, he/ she may be re-elected by the
Board to serve as Chairperson.

The titles, functions and roles of the Chairperson and Chief Executive Officer must be kept separate for
good corporate governance purposes. The roles of the Chairperson are mainly:

1. To preside meetings of directors and to ensure the smooth functioning of the Board in the
interests of good governance. She/ he will usually also preside over the Company’s meetings of
shareholders;

2. To provide general leadership to the Board and encourage active participation of each director
in discussions and board matters;

3. To participate in the selection of board members to ensure an appropriate mix of
competencies, experience, skill and independence on the Board;

4. To oversee a formal succession plan for the Board, the Chief Executive Officer and the Senior
Management;

5. To make sure that monitoring and evaluation of the Board and the directors’ appraisal are
carried out;

6. To ensure that all relevant information and facts are given to the Board so as to enable it to
take informed decisions;

7. To maintain sound relations with the Company’s shareholders and ensure that the principles of
effective communication and pertinent disclosure are followed; and

8.

The chairperson of the board shall submit to the Bank, for each financial year, a
compliance statement certifying that the Company has complied with the provisions of
law and regulations and guidelines issued by the Bank.

The Chief Executive Officer (the ‘CEO’)
The CEO must maintain a positive and ethical work climate conducive to attracting, retaining and
motivating a diverse group of top-quality employees at all levels of the Company. Moreover, she/ he
must foster a corporate culture that promotes ethical practices, rejects corrupt practices, offers equal
opportunities, encourages individual integrity, and meets social responsibility objectives and
imperatives.
The CEO shall be:

•

A suitably qualified person with the requisite competencies to manage the affairs of the
Company;

•

A fit and proper person and this should be evaluated, at the very least, by reference to
the requirements of the Guideline on Fit and Proper Person Criteria issued by the Bank;
and

•

Directly responsible for the day to day operations of the Company and shall be
conversant with the state of internal control, the prevailing legislation as well as current
issues and policies affecting the financial sector.

Where the CEO is absent, the Company shall inform the Bank of the person who will replace the
CEO during his absence. The person so nominated shall be fully acquainted with the affairs of
the Company and shall be able to act promptly, and with authority, in matters concerning the
Company.
Section 46 of Banking Act 2004 requires prior notice of 20 days for the appointment of senior
officers. Accordingly Company shall not appoint its CEO or make any public announcement of
the proposed appointment of its CEO without complying with the required notification. The Bank
should be satisfied that the person to be appointed or reappointed as CEO is a fit and proper
person.

The main functions of the CEO are:

1. To develop and recommend to the Board a long-term vision and strategy for the Company that
will generate satisfactory levels of shareholder value and positive, reciprocal relations with the
relevant stakeholders;

2. To devise and recommend to the Board annual business plans and budgets that support the
Company’s long-term strategy. The CEO must ensure that a proper assessment of the risks
under a variety of possible or likely scenarios is undertaken and presented to the board;

3. To strive consistently to achieve the Company’s financial and operating goals and objects, and
ensure the proper management and monitoring of the daily business of the Company; and

4. To be the chief spokesperson for the Company in relation to all operational and dayto-day
matters. The CEO and the other key officers of the Company must attend meetings of the
shareholders and be ready to present material operational developments to the meeting.

The Categories of Directors
Executive Director:
A director involved in the daily management and/ or is in full-time salaried employment of the
Company and/ or any of its subsidiaries. The Executive Director must always manage the conflict
between their management responsibilities and their fiduciary duties as a director in the best interests
of the Company.
Non-Executive Director:
A director not involved in the daily management and who is not a full-time salaried employee of the
Company or its subsidiaries and not meeting the criteria for independence as described below. This
type of director, as well as the Independent Director, play a vital role in providing independent
judgment in all circumstances.
Independent Non-Executive Director (Independent NEDs) or Independent Director: A director
who is non-executive and who:

a) Is not a representative or member of the immediate family (spouse, child, parent, grandparents
or grandchild) of a shareholder who has the ability to control or significantly influence the
Board or management, including a director appointed (by virtue of a shareholders’ agreement
or other such agreement) at the instigation of a party with a substantial direct or indirect
shareholding in the Company;

b) Has not been employed by the Company or the group of which the Company currently forms
part, in any executive capacity for the preceding 3 financial years;

c) Is not a professional advisor of the Company or the group other than in a director capacity;
d) Is not a significant supplier to, debtor or creditor of, or customer of the Company or group, or
does not have a significant influence in a group related company in any one of the above roles;

e) Has no significant contractual relationship with the Company or the group;
f) Is free from any business or other directorship which could be seen to materially impede the
individual’s capacity to act in an independent manner; and

g) Falls under the Bank of Mauritius’ definition of independent:
“independent director” as defined in the Banking Act 2004 means a director having no
relationship with, or interest in, whether past or present, the financial institution or its
affiliates, which could or could reasonably be perceived to materially affect the exercise
of his judgment in the best interest of the financial institution.
For avoidance of doubt, the following, shall
(i) be considered as an independent director:

1.

A director who has not been employed by the financial institution or the group
of which it currently forms part of, in any executive capacity for the preceding
3 financial years.

2.

A director who has not been employed by any other financial institution
regulated by the Bank of Mauritius in an executive capacity for the preceding
3 financial years.

3.

A director who is not a related party to an individual who is or has been in
any of the past 3 financial years employed by the financial institution or the
group in an executive capacity.

4.

A director who is not an adviser to the financial institution or the group other
than as a member of the board.

5.

A director who has no relationship or interest in the financial institution or
group which could or could reasonably be perceived to materially affect the
exercise of his judgment in the interest of the financial institution.

(ii) not be considered as an independent director

1.

A director of an immediate holding company or a director in any entity related
to the holding company shall not be considered as an independent director of
the financial institution.

2.

A director of a company which holds 10 per cent or more of the shares of a
financial institution shall not be considered as an independent director of the
financial institution.

3.

A director of a company in which a financial institution holds 20 per cent or
more of its shares shall not be considered as an independent director of the
financial institution.

Shadow Director:
A person who is used to give directions or instructions (over the whole or part of the activities of the
Company) to a director or group of directors of the Company. This type of directors is strongly
discouraged by the Code of Corporate Governance and the Directors must remind themselves of their
obligation to serve the best interests of the Company.
The responsibility to inform of any change or potential change in her/ his category as a director is on
the director himself/ herself.

Board Meetings
•

Company shall hold Board Meetings on a regular basis. The frequency of meeting will
depend on the nature and size of the Company. The interval between any two meetings
shall not be more than 110 days, with a minimum of 4 meetings during each financial
year;

•

The Chairperson of the board shall ensure that clear and complete minutes of the board
meeting are maintained and circulated to its members;

•

Agenda of the meeting shall be communicated at a reasonable time prior to the meeting;

•

Resolutions in lieu of meetings may be made by exception rather than the rule;

•

The Board shall take note of decisions taken by the committees; and

•

To maintain high ethical standards, Board members shall not participate in matters in
which they have an interest.

Board Committees
Board Committees are a mechanism to assist the Board and their Directors in discharging their duties
through a more comprehensive evaluation of specific issues, followed by wellconsidered
recommendations to the Board. However, the delegation does not discharge the Board from its duties
and responsibilities and there must be transparent and full disclosure from the Board Committees to
the Board.
Section 18(6) of the Banking Act 2004 requires directors of a Company to establish such
committees of the board as the board may deem necessary to discharge its responsibilities
effectively.
The Board shall establish committees comprising members of the Board where this would
enhance its effectiveness in key areas.
At a minimum the Board shall ensure the following Board Committees are in place: Audit
Committee, Conduct Review Committee, Risk Management Committee, and Nominations and
Remuneration Committee. The mandate of each committee, its activities and relevant scope of

authority shall be established by the Board and documented for examination by the Bank’s
examiners.
Every Board Committee shall have a clear and formal charter that sets out its role, schedule of
meetings and delegated responsibilities while safeguarding the ultimate decision making
authority of the board as a whole. The summary of the charter and membership of each Board
Committee shall be published in the annual report.

Proper terms of reference, life span, role and function of each Board Committee must be determined.
The terms of reference must cover the following areas:

•
•
•
•
•
•

Objectives, purpose and activities;
Composition;
Delegated authorities including extent of power to make decisions and/ or recommendations (if
any);
Tenure;
Reporting mechanism to the board; and
Agreed procedure for seeking independent outside professional advice when necessary.

Proceedings of committee meetings shall be reported to the board to allow other directors to be
informed and seek clarifications from the committee members, if so desired.
The Chairmanship of the committees shall, as far as it is practical, be well distributed among the
directors so that no individual is burdened with too many committees.
All Board Committees shall be subject to regular evaluation by the Board to ascertain their
performance and effectiveness. The Board Committees’ charter shall be reviewed periodically.
The Board shall, as far as it is practical, consider rotation of members and the chairperson of all
Board Committees taking into account the specific experience and knowledge required to sit on
a particular committee.
Board Committees shall comprise exclusively Board members.

Company Secretary (the ‘Secretary’)
The Company must appoint a Company Secretary who can be a natural person or a corporation/ firm
subject to the approval of the Registrar of Companies which will require the followings:

•

At least one member of the firm or one director of the corporation is ordinarily resident in
Mauritius;

•

The members of the firm, or the director of the corporation who accepts responsibility for the
work of the firm or corporation as secretary are qualified to act as a secretary under Section 165
of The Companies Act 2001:

o A law practitioner, a legal consultant, a law firm, a qualified auditor, a member of the
Institute of Chartered Secretaries and Administrators of the United Kingdom or a
member of the Chartered Institute of Management Accountants of United Kingdom; or

o A member of a professional association of company secretaries approved by the
Minister under Section 111(2) of The Companies Act 1984 or by the Minister under
Subsection (2) of The Companies Act 2001.

•

The Registrar of Companies is satisfied that the firm or corporation is a fit and proper person to
be appointed a company secretary.

Non-Exhaustive List of the Duties of the Secretary:

1. To provide the Board with guidance as to its duties, responsibilities and powers;
2. To inform the Board of all legislation relevant to or affecting meetings of shareholders and
directors and reporting at any meetings and the filing of any documents required of the
Company and any failure to comply with such legislation;

3. To ensure that minutes of all meetings of shareholders or directors are properly recorded and
all statutory registers be properly maintained;

4. To certify in the annual financial statements of the Company that the Company has filed with
the Registrar of Companies all such returns as are required of the Company as per the laws and
regulations;

5. To ensure that a copy of the Company’s annual financial statements and the annual report are
sent to every person entitled to such statements or report in accordance to the laws and
regulations;

6. To ensure that there is a good communication flow within the Board, the Board Committees
and between the management and the NEDs; and

7. To advise the Board on all governance matters.

